Medicine and Law

Chapter 7

Law

Law: a binding custom or practice of a community; a rule of conduct or action prescribed or formally recognized as binding or enforceable by a controlling authority.

Law: the system by which society gives order to our lives. 

Statutes and Regulations

Legal issues are interwoven in many aspects of medical practice, and the wording of statutes and regulations is often long and complicated. 

Lawsuits

Medical assistants, as well as all staff members and physicians, must take steps, in today’s litigious society,  to protect themselves from lawsuits. 

Jurisprudence

Jurisprudence: the science and philosophy  of law. 

Juris: law, right, equity or justice

Prudentia: skill or good judgment 

U.S. Constitution

The United States Constitution, the supreme law of the land, takes precedence over federal statutes, court opinions, and state constitutions. 

Acts, Statutes, and Ordinances

A law enacted by Congress is called an act.

Statutes are enacted by state legislative bodies.

Local governments create and enact ordinances. 

Precedents

Much of our law is based on previous judicial and jury decisions, which are called precedents. Often judges and juries follow precedents when making a decision. 

Criminal and Civil Law

The two basic categories of jurisprudence are criminal law and civil law. 

Criminal Law

Criminal law governs violations punishable as offenses against the state or government. Such offenses involve the welfare and safety of the public rather than of one individual. 

Misdemeanors

Felonies

Treason

Misdemeanors

A minor crime, called a misdemeanor, is punishable by fine or imprisonment of 1 year or less in a city or county jail rather than in a penitentiary. 

Felonies

A felony is a major crime, such as murder, rape, or burglary, and is punishable by imprisonment for more than 1 year.

Treason

Treason is the attempt to overthrow the government.  High treason is a serious threat to the stability or continuity of the government, such as an attempt to kill the president. 

Civil Law

Civil law is concerned with acts that involve relationships of individuals with other individuals, organizations, or government agencies and include the following. 

Tort law

Contract law

Administrative law

Tort Law

Tort law provides a remedy for harm from the wrongful acts of others, as in medical professional liability or medical malpractice.

The Four Ds of Tort

Four elements must be established in every tort action.

Duty

Dereliction of duty

Direct cause

Damages

Duty:

First, the plaintiff must establish that the defendant was under a legal duty to act in a particular fashion.

Dereliction of Duty

Second, the plaintiff must demonstrate that the defendant breached this duty. 

Direct Cause

Third, the plaintiff must prove that the breach of the legal duty proximately caused some injury or damage.

Damages

Fourth, the plaintiff must prove damages, the injury or loss suffered. 

Contract Law

A contract is an agreement creating an obligation.

A contract does not have to be formalized in writing.

Oral contracts also are valid in many states.

Elements of a Contract

First, there must be manifestation of assent or a “meeting of the minds,” proven by an “offer” and the “acceptance” of that offer, with agreement on the intent of the contract.

Second, the contract must involve legal subject matter.  An illegal obligation, like a gambling contract, is not enforceable.  

Third, both parties must have the legal capacity to enter into a contract (adults of sound mind, or an emancipated minor).

Last, there must be consideration, an exchange of something of value (for example, money for the physician’s time).

Offers

The physician invites an offer by establishing availability.

The patient accepts the invitation and makes an offer by arriving for or requesting treatment.

Acceptance of Offer

The physician accepts the offer by accepting the patient and undertaking treatment.

The physician may explicitly accept the patient’s offer or implicitly accept the offer by exercising their independent medical judgment on behalf of the patient.

Liability

The patient’s responsibility in this agreement includes the liability for payment for services and a willingness to follow the advice of the physician.

Administrative Law

Administrative law involves regulations set forth by governmental agencies. 

The laws that allow the Internal Revenue Service to collect taxes and pursue restitution are administrative laws.  

Other agencies involved with administrative law include the Social Security Administration, OSHA, Immigration & Naturalization Service, and the Centers for Medicare & Medicaid Services (formerly HCFA). 

Professional Negligence

Professional negligence in medicine may be

malfeasance, the performance of an act that is wholly wrongful and unlawful;

misfeasance, the improper performance of a lawful act; or

nonfeasance, the failure to perform an act that should have been performed.

Prudent Care and Conduct

In medicine, negligence is defined as the performance of an act that a reasonable and prudent physician would not do or the failure to do an act that a reasonable and prudent physician would do.

The standard of prudent care and conduct is not defined by law, but is determined by a judge or jury, usually with the help of expert witnesses. 

Contributory Negligence

Contributory negligence exists when the patient contributes to his or her own condition. It can lessen the damages that can be collected or even prevent them from being collected. 

Types of Damages 

Nominal damages

Punitive damages

Compensatory damages

General damages

Special damages 

Standards of Care 

The courts hold that a physician must

use reasonable care, attention, and diligence in the performance of professional services;

follow his or her best judgment in treating patients; and

possess and exercise the best skill and care that are commonly possessed and exercised by other reputable physicians in the same type practice in the same or a similar locality.

Implied Consent

A physician must have consent to treat a patient: this consent is usually implied by the patient’s appearance at the office for treatment.

This implied consent is sufficient for common or simple procedures that involve little risk. 

Informed Consent

Informed consent involves the patient’s understanding of the condition and a full explanation of the plan for treatment.

The physician must provide the patient or the patient’s legal representative with enough information to decide whether to undergo the treatment or seek an alternative.

The patient either refuses to consent to the proposed therapy or consents and signs a consent form. 

Minors

Consent is not required for minors when

consent may be assumed, as in a life-threatening situation;

a treatment is required by law, such as a vaccination or radiograph for school entry or safety; and

a court order has been issued, as when parents withhold consent for a necessary treatment for religious reasons.

Emancipated Minor

Emancipation varies from state to state. An emancipated minor is a person younger than the age of majority (usually 18 to 21 years) who is

married;

in the armed forces;

living separate and apart from parents or a legal guardian; or

self-supporting.

Statutes of Limitations

A statute of limitations defines a period after which a lawsuit cannot be filed. It varies from state to state, and differs for various types of litigation. 

Depositions

A deposition is testimony taken from a party or witness to the litigation (the deponent) and is not limited to the parties named in the lawsuit.

A witness may be summoned by subpoena for the deposition. The deposition is usually taken under oath in an attorney’s office in the presence of a court reporter.  The person giving the deposition is called the deponent.

The transcribed deposition is sent to the deponent for review, and the deponent may request corrections in the document. 

Legal Disclosures

Certain infectious diseases

Births and deaths (in some states, detailed information about stillbirths is required)

Results of violence, such as gunshot wounds, knife injuries, or poisonings

Death from accidental, suggestive, or unexplained causes

In some states, occupational diseases and injuries. 

Discussion of Laws

Patient Self-Determination Act

Patient Bill of Rights

Controlled Substances Act of 1970

Uniform Anatomical Gift Act

Health Insurance Portability and  Accountability Act of 1996 (HIPAA)

Occupational Safety and Health Act and the  Bloodborne Pathogens Standard of 1992

Clinical Laboratory Improvement Act (CLIA)

Licensure

Examination

Reciprocity

Endorsement

Registration and Reregistration

Periodic reregistration is necessary annually  or biennially.

A physician can be concurrently registered in  more than one state.

The issuing body notifies the physician when  reregistration is due.

Requirements for Renewal

Continuing education units (CEUs) are  granted for attending approved seminars,  lectures, scientific meetings, and formal  courses in accredited colleges and  universities.

A total of 50 hours a year is the average  requirement for license renewal.

The medical assistant may assist the  physician to arrange for completing the  required units for license renewal.

Revocation or Suspension 

Conviction of a crime

Unprofessional conduct

Personal or professional incapacity 

